PALL C LBWS ET AL
V.
BUREAU - LAND IVANAGEMENT
| BLA 96-178 Deci ded August 16, 1999

Appeal of an order issued by Admnistrative Law Judge Harvey C
Shei t zer di smissing grazing appeal s because they had not been tinely filed
wth the Bureau of Land Managenent. NV-050-95-23 t hrough Nv- 050- 95- 27.

Afirned.

1. Admnistrative Procedure: Burden of Proof--Evi dence:
Burden of Proof --Evidence: Suffi ci ency-- Evi dence:
Presunpt i ons

There is a legal presunption, which is rebuttable, that
official acts of public officers are regular. n the
other hand, there is a presunption that nmai|l properly
addressed and wi th adequat e postage af fi xed, and
deposited in an appropriate receptacle, is duly
delivered. Wien these two presunptions cone into
conflict and BLMstates that it did not receive the
instrunent, the burden is on the one asserting that it
was delivered to showthat it was, in fact, tinely
recei ved by BLM

APPEARANCES.  Karen Budd-Falen, Esg., and Daniel B Frank, Esg., Cheyenne,
Wonming, for Appellants; John R Payne, Esq., Gfice of the Solicitor,
Paci fic Southwest Region, US Departnent of the Interior, Sacranento,
Galifornia, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDEE THRRY

Paul C Lews, et al. (Appellants) 1/ have appeal ed Admnistrative Law
Judge Harvey C Saeitzer's January 11, 1996, order granting a Bureau of
Land Managenent (BLMor Respondent) notion to di smss the Appel |l ants'
appeal s of five 1995 grazing decisions for failure totinely file

1/ Appellants, in addition are Paul C Lew s (N-050-95-23), including
John Wttwer (NV-050-95-24), Keith Qutler (Nv-050-95-25), Donal d Wit ney
(NV-050- 95-26), and Ml burn Jensen (Nv-050-95-27). Each of the Full Force
and EHfect Decisions of the Sateline Resource Area appeal ed fromis dated
Feb. 16, 1995.
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appeal s of the underlying 1993 BLMdeci si ons granting them 10-year grazi ng
permts upon which the chal | enged 1995 deci si ons were based. The appeal ed
1995 deci sions were issued by the Area Manager, S atel i ne Resource Area,
Las Vegas DO strict, BLM

The present appeal s began when Appel | ants appeal ed grazi ng deci si ons
i ssued by BLMon February 16, 1995, which denied their applications for
spring grazing fromMarch 1 to June 14, 1995. The February 16, 1995, Full
Force and Efect Decisions were based in part on the af orenenti oned 1993
10-year grazing permts which did not authorize spring grazing, none of
whi ch BLMfound had been appeal ed, and in part on 1991 and 1994 B ol ogi cal
Qoinions of the US Fsh and Wldlife Service (F$) whi ch cautioned
agai nst the effects of spring grazing on the Mbhave Desert Tortoi se.

In the appeal before Judge Sneitzer, BLMargued that Appel |l ants were
really attenpting to appeal the terns and conditions of the underlying 1993
permts, which it argued were final. Therefore, BLMnoved to di smss these
appeal s based upon the failure of Appellants to appeal the prior
control ling decisions. See BLMs Mtion to O smss, Response to
Appel lants' Mtion to Gonsolidate (hereinafter Mtion to Dismss) at 6, 8
10.

In his January 11, 1996, Decision dismssing the appeal s, Judge
Sneitzer held, in part:

Each appel | ant contends that the pertinent earlier decision
i ssued in 1993 was appeal ed by transmtting the appeal by regul ar
nail to BLM Respondent nai ntai ns that BLMnever recei ved an
appeal of the 1993 deci sions fromany of these appel | ants.

As noted in ny Oder dated August 30, 1995, this dispute is
governed by the principles of lawset forth by the Interior Board
of Land Appeal s (Board) in Fawn Rupp, 65 I BLA 277, 278-79 (1982):

Various presunptions cone into play when an
appel lant alleges transmttal of an instrunent, but BLM
has no record of its receipt. n one hand, there is a
presunption of regularity which supports the official
acts of public officers in the proper discharge of
their duties. See, e.g., Legillev. Dann, 544 F. 2d 1
(DC 1976); Bernard S Sorper, 60 | BLA 67 (1981);
Phillips Petroleum@., 38 IBLA 344 (1976). n the
other hand, there is a presunption that rmai| properly
addressed and wi th adequat e postage af fi xed, and
deposited in the appropriate receptacle, is duly
delivered. See, e.g., Donald E Jordan, 35 I BLA 290
(1978). Wen these two presunptions have cone into
conflict, the Board general |y has accorded greater
weight tothe forner. See David F._Onen, 31 IBLA 24
(1977). Ve believe that public policy considerations
dictate that greater weight be given to the presunption
of regularity over that accorded the presunption that
nai |, duly addressed, stanped, and deposited, is
del i ver ed.
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Thus, where after diligent and thorough search BLM
states it did not receive the instrunent, the burden is
on the appellant to showthat the instrument was, in
fact, tinely received by BLM See HS Radenacher, 58
|BLA 152, 88 |.D 873 (1981).

Appel lants correctly note that the presunptions of
regul arity can be rebutted by any substantial evidence tending to
show that BLMs action was not regular in a particul ar instance.
Leon F. Scully, Jr., 104 1BLA 367, 370 (1988). |If such a
showng is nade, the case is decided wthout reference to the
presunption, and the appel |l ants nust prove their case by a
preponder ance of the evidence. 1d.

Appel  ants argue that the presunption of regularity shoul d
not apply for five (5 reasons: (1) BLMdoes not maintain a | og
of uncertified nail, (2) BLMapplied to each of the appellants a
1993 stay of the pertinent earlier decision, inplying that each
appel l ant had appeal ed the earlier decision and was a party to
the proceedi ng i n which the stay was issued, (3) a BLMnotion
dated June 29, 1993, raised the issue of failure to appeal the
1993 decisions wth respect to sone but not all of the
appel lants, thus inplying that sone of the appellants had, in
fact, appeal ed the 1993 decisions, (4) BLMdid not cite its
nonrecei pt of an appeal of the 1993 decision as a basis for
denyi ng each of the appellants' grazing applications in 1994, and
(5) BLMhas been tardy in forwarding appeals to this office. As
nore fully discussed bel oy none of these reasons rebuts the
presunption of regularity.

The absence of a log for uncertified nail does not rebut the
presunption of regularity for at |east two reasons. Hrst,
respondent showed that BLMhas a regul ar practice of logging in
all appeals and appel |l ants did not present substantial evidence
to showthat this regular practice was not followed wth respect
to the instant appeals. Second, appel |l ants have not presented
substantial evidence to showthat this regul ar practice was an
unrel i abl e net hod of tracking the recei pt of appeals. The
exi stence of another option for tracking the recei pt of appeals,
i.e., logging all uncertified nail, does not rebut the
presunption of regularity wth respect to practice actually in
use.

The 1993 stay of the pertinent earlier decisions issued in
1993 arose in a proceedi ng invol ving different appel | ants.
onsequent |y, it did not charge each of themwth trespass for
violations of the terns of the pertinent 1993 deci si on.
Appel lants read BLMs determinati on as an acknow edgnent t hat
each of the appellants had appeal ed the pertinent 1993 deci si on.
This reading of BLMs determnation cannot be sustai ned because
it is speculative. There are equally plausible reasons for the
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determination, including the one asserted by respondent that the
determnation was a policy decision and not an adm ssion t hat
each of the appellants had appeal ed the pertinent 1993 deci si on.

Appel lant's third argunent is another specul ative attenpt to
attribute notives for BLMs actions. They find significant BLMs
om ssion of sone of the appellants fromits 1993 noti on regardi ng
the failure of certain permttees to appeal the pertinent 1993
deci sions. The onmission was purported y based upon BLMs bel i ef
that each of the omtted appel l ants had, in fact, appeal ed the
pertinent 1993 decision. This is an unsupported assunption.

Agai n, respondent offers an equal |y plausi bl e explanation for its
actions based upon the varying circunstances of the permttees.

Appel lants fourth argunent is yet another specul ative
attribution of notives for BLMs actions. According to
appel l ants, BLMnust have bel i eved that each appel | ant had
appeal ed the pertinent 1993 deci si on because BLMdid not cite its
nonrecei pt of an appeal of the pertinent 1993 decision as a basis
for denying each of the appellant's grazing applications in 1994.
Again, respondent offers an equal |y pl ausi bl e expl anation for
its actions, i.e., that BLMbased each denial upon its beli ef
that the pertinent biological opinion was bindi ng upon BLM and
not subject to reviewby this office.

In sum reasons (2), (3), and (4) are based upon pure
specul ation and are inapposite as to the issue of whether BLMs
actions were regular. Smlarly, the alleged fact that BLM nay
be dilatory in forwarding appeals to this office is not probative
as to the issue at hand, unless one specul ates that the all eged
del ays are caused by inadequate tracking procedures. There is
sinply little or no concrete evidence to rebut the presunption of
regul arity, such as evidence of a |ack of procedures or resources
at BLMto handl e the recei pt of appeals or of confusion or |oss
of appeals. See June |. Degnan (Oh Reconsideration), 111 |BLA
373, 374 (1990). Therefore, the presunption of regularity nust
be applied and the notion to dismss nust be, and is hereby,
grant ed.

(January 11, 1996, Decision at 1-3.)

n appeal to this Board, Appellants argue that BLM not Appel | ants,
had the burden of proof to showthat it failed to recei ve the Appel |l ants'
appeal s, that BLMcannot neet this burden, and that Judge Sieitzer's
deci sion shoul d thus be reversed. (Satenent of Reasons (SR at 13-14.)
Appel lants further argue that BLMis not entitled to a presunption of
regularity in this case regarding the proper processing of the appeal s
which they claimwere filed, because mail that is not certified nail is not
logged in. (SR at 16.) In other words, Appellants claim BLM cannot
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neet its burden that would justify a grant of a presunption of regularity,
unless it tracked mail sent as regular mail just as it tracked certified
nail. Thisit didnot do. 1d. Further Appellants claim a presunption of
regul arity shoul d not be accorded BLMhere because it applied Judge

Ranpt on' s 1993 stay to these appel | ants even though it now says they had
not filed appeals. (SCRat 17.) Mreover, Appellants claam BLMs full
force and effect decisions in 1994 were issued using a different rational e
(the P& uinion) than that the Appellants had failed to appeal the 1993
deci sions, thus giving credence, Appellants claim to their argunent that
BLM bel i eved they had appeal ed the 1993 decisions. HEqually inportant,
Appel lants claim the use of a different rationale in 1995 than in 1994 to
deny spring grazing further reflects the lack of regularity in BLMs appeal
processing. (SCRat 18.) Hnally, Appellants claim the unusual del ay
observed in BLMs transmttal of grazing appeals to the Board reflects
further evidence that a presunption of regularity is unjustified wth
regard to its appeal processing procedures. (SR at 19.)

Appel lants al so contend in their appeal that Judge Sweitzer nay have
erred "in failing to recogni ze the circunstances giving rise to the
assunption that the Appellants' appeals were tinely filed wth the BLM"
(SSRat 20.) Because, Appellants claim BLMis not entitled to a
presunption of regularity regarding its appeal s processing, the issue is
whet her a preponder ance of the evi dence supports Appel l ants' contention
that their appeals were tinely filed wth the Sateline Resource Area
Gfice. 1d. Appellants contend that the follow ng factors support a
determnation that it is nore likely than not that the appeal s were
properly delivered: (1) M cky Denshar of the Budd-Fal en Law Gfices states
inher affidavit that she placed the appeals in a single envel ope in the
regular nmail on February 24, 1993, the sane date she placed the original s
inthe certified nail to the Salt Lake Aty dfice of Hearings and Appeal s
(G office; (2) the return receipt card for the certified nail indicates
that CHA received its copy on February 26; and (3) given past practice, it
is nore probabl e than not that BLMdid not properly process the appeal s.
(SR at 21.)

Inits Response, BLMstates that because the deci si ons appeal ed from
were signed by the Area Manager for the Sateline Resource Area, that
of fice was the proper office to file a notice of appeal. (Response at 3,
citing 43 CF. R ' 4.470(a).) BLMnotes that "Appel | ants have never
expl ai ned why, when any appeals were to be filed in the office of the
aut hori zed of ficer, they (allegedly) sent appeals by certified nail to the
Gfice of Hearings and Appeal s, but did not send appeal s by certified nail
tothe Sateline Resource Avea.” 1d.

In response to Appel lants' assertion that BLMfailed to produce
evi dence of howit handl ed regul ar nail, although it produced evi dence of
howit | ogged certified nail, Respondent states that it produced evi dence
of howit handles all appeals, regardless of howthe appeal arrives.
(Response at 4.) Respondent next addressed Appel lants' clai mthat because
BLMonly naned sone of the permttees fromwhich it had not
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recei ved 1993 appeal s in a 1993 notion, it was "admtting” it had recei ved
Appel l ants' appeals. BLMstates, to the contrary, that the 1993 notion
referred to permttees whose deci sions had expired on or before the 1993
decisions went into effect, not the case for the present Appellants. BM
explains that it was not "admtting" that it had recei ved appeal s fromthe
permttees it did not nention, it was just unsure at the tine it nade its
notion that those permttees shoul d be treated the sane as the ones whose
prior permts had expired on their face. (Response at 5.)

Respondent next addressed Appel | ants' clai mthat because they were not
cited for trespass in 1993, BLMwas admtting that the 1993 deci si ons were
appeal ed. BLMexplains that BLMnade a policy decision in 1993 to apply
Judge Ranpton's decision to all of the permttees in certain allotnents
affected by the B ological inion, regard ess of whether they were
appel lants. BLMstates that this was not an admssion that the 1993
deci sions had been appeal ed. (Response at 5.)

In response to Appel lants' claimthat BLMhas the burden of proof in
this natter, Respondent notes that the Board has hel d that the burden of
proof in a grazing natter is on the party objecting to the grazi ng
decision. (Response at 8, citing Vdyne D Kunp v. BLM 124 |1 BLA 176, 182
(1992).) Respondent further notes that the standard of proof the objecting
party nust neet is the preponderance of the evidence test. Id., citing
Ral ph and Beverly Eason v. BLM 127 |1 BLA 259 (1993).

In addressing the regularity of the processing procedures foll oned by
BLM Respondent reiterated that, before Judge Saeitzer, it had described
how nai | in general was processed, then how appeal s were handl ed.
(Response at 9, citing Respondent's Reply, Ex. A) Respondent stated that
“[i]t did not offer evidence wth regard to certified as opposed to regul ar
nail, nor is such evidence relevant.” 1d.

FHnal ly, Respondent addresses Appellants' claimthat BLMs al | eged
tardiness in forwarding appeals to GHA i s evidence that the presunption of
regul arity shoul d be rebutted. Respondent urges that Appel lants mx appl es
and oranges. (Response at 11.) Respondent clains that whether BLM
forwards appeals in atinely nanner or not is irrelevant to the question of
whet her the Las Vegas Dstrict and Satel i ne Resource Area of fices properly
handl ed i ncoming nail, and any appeals allegedly in that nail, in 1993.

Id. Ve agree.

[1] Prior Board decisions nake clear that when the record contai ns
facts supporting both the presunption of regularity and the presunption
that docunents properly nailed are duly delivered, public policy requires
that greater weight be accorded to the former. This conclusion is al so
supported by a burden of proof analysis. Bernard S Sorper, 60 | BLA 67,
70 (1981), aff'd, Sorper v. Wtt, dv. No. 82-0449 (DD C Jan. 20, 1983).

Athough priority is afforded to the presunption of regularity, this
presunption may be overcone by evi dence presented by an appel lant. 60 | BLA
at 71. See, e.g., LLE Grrison, 52 IBLA 131 (1981).
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As in Sorper, Appellants' evidence consists prinarily of an affidavit
stating that their appeal was nailed. It is receipt of the docunent,
however, which is critical. Though we accept as true Appel lants' agent's
affidavit, such affidavits do not overcone the presunption of regul arity.
WlliamR Gaechter, 66 | BLA 230, 232 (1982). See also WIson v. Hodel ,
758 F.2d 1369, 1374 (10th dr. 1985).

Administrative officials are presuned to have properly di scharged
their duties and not |ost or misplaced | egally significant docunents
submtted for filing. HS Radenacher, 58 IBLA 152, 88 |.D 873 (1981).
This presunption of regularity 1s not overcone by an uncorrobor at ed
statenent that the docunent was submtted to BLMor by evidence that the
claimant tinely filedit wth GHA See John R Wl | born, 87 IBLA 20
(1985). Nor do any of Appellants' other submssions support a different
conclusion. The recei pt fromCHA upon which Appel lants also rely is nore
troubling than supportive. Wy would a litigant file docunents through the
regular mail in the one required | ocation, yet transmt the sane docunents
by certified nail to an unrequired |ocation. Mre inportantly, why were
both not submtted by certified nail.

Exanpl es of accept abl e evi dence denonstrating that a filing was
recei ved woul d include a copy of a return receipt wth a datestanp show ng
receipt by BLMw thin the proper filing period or a BLM prepared
acknow edgnent receipt. As for the fact that Appellants transmtted their
filing by nail, it is well established that a clai nant nust bear the
consequences if afilingis lost by the Postal Service or if delivery does
not followwthin the tine period al lowed for filing. See Alice R Kirk,
88 IBLA 4 (1985); Paul E Hammond, 87 IBLA 139 (1985). In this case, there
is sinply insufficient evidence to overcone the presunption of regularity
and establish that the appeal s docunents were filed wth the Sateline
Resource Area G fice. Thus, Appellants' uncorroborated statenent in the
formof an enployee's affidavit is insufficient to overcone the presunption
of regularity. See WIlson v. Hdel, 758 F.2d 1369, 1374 (10th dr. 1985).

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R ' 4.1, Judge Sieitzer's
dismssal order is affirned.

Janes P. Terry
Admini strative Judge

| concur:

Janes L. Byrnes
Chief Administrative Judge
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